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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application was filed by National Nursery Products,

Inc. to register the mark shown bel ow

(“NATI ONAL NURSERY PRODUCTS’ disclainmed) for “living

pl ants, nanely, annual and perennial plants and tropical
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plants; living trees, nanely, flowering trees and foliage
trees; fresh vegetables, fresh herbs, and rrulch.”EI

The Tradermark Exam ning Attorney refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant’s mark, when used in connection with applicant’s
services, so resenbles the previously registered nmark
NATI ONAL NURSERI ES, LTD. (“NURSERI ES’ di scl ai med) for
“plants, nanely, nursery stock including hangi ng baskets,
agl aonemas, brassaia, codiaemum dieffenbachia, dracaena,
ficus, palns, spathiphyllumand yucca”E]as to be likely to
cause confusion.EI

When the refusal to register was nmade final, applicant
appeal ed. Applicant and the Exam ning Attorney have filed
briefs.EI An oral hearing was not requested.

The Exam ning Attorney maintains that the marks are

dom nated by virtually identical portions, “NATIONAL” and

“NURSERY/ NURSERI ES, ” and that the design feature of

! Application Serial No. 75/672,070, filed March 29, 1999, based
on an allegation of a bona fide intention to use the mark in
commerce. The application includes the follow ng statenent:
“The lining shown in the drawing is not intended to indicate
color.”

2 Registration No. 1,327,298, issued March 26, 1985 pursuant to
Section 2(f); Section 8 affidavit filed and accepted.

® The reference to Registration No. 2,003,575 in the Exam ning
Attorney’'s brief is an obvious typographical error.

* The final refusal under Section 2(d) was based on two cited
registrations. In her appeal brief, the Exam ning Attorney

wi thdrew the refusal based on Registration No. 1,883, 816.
Accordi ngly, no consideration need be given thereto.
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applicant’s mark does not sufficiently distinguish it from
registrant’s mark. As to the goods, the Exam ning Attorney
states that they are related, if not identical.?

Applicant argues that the marks are dissimlar and
that the portions conmmon to both marks are weak. Applicant
argues that its products “are distributed through deal ers
and/ or sold whol esal e to garden shops and simlar retai
outlets.” (brief, p. 10). Applicant also asserts that its
custoners are “not inpul se buyers but businessnmen who
carefully consider their purchases and who know t he
suppliers that they are dealing with.” (brief, p. 10).

Before turning to the nerits of the refusal, an
evidentiary matter requires our attention. |n connection
with its argunent that the cited registration is entitled
to a narrow scope of protection, applicant submtted, for
the first time with its appeal brief, a conputer printout
retrieved fromthe Ofice s TESS dat abase showi ng |istings
of third-party registrations. The Exam ning Attorney’s
brief is conpletely silent on this subm ssion.

The record in an application should be conplete prior
to the filing of an appeal, and the Board will ordinarily

not consi der additional evidence filed with the Board after

> The attachments referred to in the Office action dated June 29,
2000 are not in the application file.
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the appeal is filed. Trademark Rule 2.142(d).
Nonet hel ess, evidence submitted after appeal may be
considered by the Board, despite its untineliness, if the
nonoffering party (1) does not object to the new evidence,
and (2) discusses the new evidence or otherw se
affirmatively treats it as being of record. TBWM 81207.03
and cases cited thereat. |In the present case, as indicated
above, the Exami ning Attorney made no reference to
applicant’s subm ssion. Accordingly, the evidence attached
to applicant’s appeal brief does not formpart of the
record on appeal and has not been considered in making our
decision.EI
W now turn to the issue on appeal. Qur determ nation
under Section 2(d) is based on an analysis of all of the
facts in evidence that are relevant to the factors bearing

on the likelihood of confusion issue. Inre E. |I. du Pont

de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

6 W hasten to add that, even if considered, the pri nt out
submtted by applicant would be entitled to little probative

wei ght. The problemis that the printout nerely lists the
registrations with no reference to the particul ar goods and/ or
services identified in the registrations. Thus, in nany cases,
it is not known whether the registrations cover goods and/or
services in the horticultural field; in point of fact, some of
the registrations (e.g., “NFB NATI ONAL FEDERATI ON OF THE BLI ND")
woul d appear to be registered for services entirely unrelated to
the goods involved in this appeal. |In order to have made any of
the listed registrations of record, it was necessary for
applicant to submit a printout of the registration itself that
was retrieved fromthe TESS dat abase.
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In any likelihood of confusion analysis, tw key
considerations are the simlarities between the nmarks and
the simlarities between the goods. Federated Foods, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 ( CCPA
1976) .

Turning first to the goods, applicant does not dispute
that the goods are substantially simlar and, at least in
part, are legally identical. Applicant’s broadly worded
itens in its identification of goods “perennial plants,
tropical plants and foliage trees” enconpass sone of the
specific plants (e.g., “palnms, ficus, yucca”) listed in
registrant’s identification.

Wth respect to the marks, we note at the outset that,
if the goods are identical, as they are here at least in
part, “the degree of simlarity [between the marks]
necessary to support a conclusion of |ikely confusion
declines.” Century 21 Real Estate Corp. v. Century Life of
Arerica, 970 F.2d 874, 23 USPQ@2d 1698, 1700 (Fed. Cr.
1992). In conparing the marks NATI ONAL NURSERY PRODUCTS
and desi gn and NATI ONAL NURSERI ES, LTD., there are obvious
simlarities between the marks in sound and neaning. The
first words in the marks are identical, followed by
singul ar/plural versions of the sane word. Although the

mar ks i nclude the terns “PRODUCTS’ and “LTD.,” these
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generic designations hardly serve to distinguish the marks
in any neani ngful way. Cearly, the literal portions of
the marks are dom nated by the virtually identical terns,
NATI ONAL NURSERY and NATI ONAL NURSERI ES, and the terns
convey virtually identical neanings. See: In re National
Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed. Gr
1985)[“there is nothing inproper in stating that, for
rati onal reasons, nore or |ess weight has been given to a
particular feature of a mark, provided [that] the ultimte
conclusion rests on a consideration of the marks in their
entireties...”]. Although applicant urges that the
registered mark is entitled to a narrow scope of
protection, we find, based on the record before us, that
this scope extends to protection against applicant’s marKk.
In conparing the marks in terns of appearance, we have
considered the design portion of applicant’s mark. The
pl ant design reinforces the “NURSERY” portion of the nark.
Al t hough we have consi dered the design portion in our
conparison of the marks, we find that it is subordinate to
t he words “NATI ONAL NURSERY PRODUCTS.” The literal word
portion will be used to call for the services and will be
the portion nost likely to be renenbered by purchasers.
See: In re Appetito Provisions Co., 3 USP@@d 1553 (TTAB

1987).
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In sum the marks, when considered in their
entireties, engender simlar overall comerci al
inpressions. It is the general overall commerci al
i npressi ons engendered by the marks that nust determ ne,
due to the fallibility of nmenory and the consequent | ack of
perfect recall, whether confusion as to source or
sponsorship is likely.

W note applicant’s point that its custoners are
garden shops and simlar retail outlets that are run by
busi nessmen who are likely to be experienced and
sophisticated in the horticultural trade. The problemwth
this argunent is that neither the involved application nor
the cited registration includes any limtation on channels
of trade or classes of customers. Thus, it nust be assuned
that the applicant’s and registrant’s plants nove through
all the normal channels of trade for such goods, and woul d
be offered to all types of purchasers. QOctocom Systens
Inc. v. Houston Conputer Services Inc., 918 F.2d 937, 16
USPQ2d 1783, 1788 (Fed. Cir. 1990). In the present case,
therefore, we nmust assune that the plants of applicant and
registrant are sold in the sane channels of trade to the
sane cl asses of purchasers (both garden deal ers and the
general public). The general public would include many

consuners who are not likely to be know edgeabl e about
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pl ants, nmuch | ess capabl e of distinguishing between the
sources of these plants sold under these two highly simlar
mar ks. Moreover, to the extent that the plants are sold to
garden dealers, given the highly simlar marks and goods,
even the sophistication of this class of purchasers wll

not ensure against the likelihood of confusion.

Decision: The refusal to register is affirmed.



